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Subject matter 
The case concerns the interpretation of Article 3(2) of Regulation 343/2003/EC (Dublin II 
Regulation) concerning the discretionary power of a Member State to examine an application 
for asylum lodged with it by a third country national, even if such examination is not its 
responsibility under the criteria laid down in this Regulation.     
 
Context 
The Afghan national N.S. entered the United Kingdom in 2009, where he applied for asylum. 
Accordingly, he had entered EU territory earlier through Greece, where he was arrested on 24 
September 2008. N.S. claims that he did not make an asylum application in the latter Member 
State. The Secretary of State for the Home Department (Secretary of State) submitted a 
request for the Greek authorities to take charge of the asylum application by virtue of the 
Dublin II Regulation. The proceedings in N.S were joined with the case of M.E. and others v 
Refugee Applications Commissioner, Minister for Justice, Equality and Law Reform (C-
493/10). The proceedings in Ireland concern five individuals originating from Afghanistan, 
Iran and Algeria. The Eurodac-system revealed that they had already entered the EU through 
Greece, but that none of them had claimed asylum there.  
 All the applicants resist transfer to Greece. N.S. requested the Secretary of State to 
accept responsibility for examining his asylum claim under Article 3(2) of the Dublin II 
Regulation, on the ground that there was a risk that his fundamental rights under EU law, the 
ECHR and/or the Geneva Convention would be breached if he would be returned to Greece. 
In the Irish proceedings, the applicants have alleged that the procedures and conditions for 
asylum seekers in Greece are inadequate and that Ireland is therefore required to exercise its 
power under Article 3(2) of Dublin II Regulation. 
 
The legal issue 
Under the Dublin II Regulation EU Member States are required to determine, based on certain 
criteria, which Member State is responsible for examining an asylum application lodged in 
one of the Member States by a third-country national. Article 3(2) of the Regulation 
prescribes that each Member State may examine an application for asylum lodged with it by a 
third-country national, even if such examination is not its responsibility under the criteria laid 
down in this Regulation. The question before the Court is essentially whether, and if so under 
which circumstances, a Member State is required under EU law to assume responsibility for 
examining asylum applications itself, even though another Member State is primarily 
responsible for the examinations under the Dublin II Regulation.  
 
The procedural background 
Preliminary ruling procedure (Article 267 TFEU). 
 
The Court’s judgment 
The Court firstly establishes that a decision by a Member State under Article 3(2) of the 
Regulation falls under the scope of EU law for the purposes of Article 6 TEU and/or Article 
51 of the Charter of Fundamental Rights of the European Union (paras. 64-69).  



 The Common European Asylum System (CEAS) is, according to the CJEU, based on 
mutual confidence and the presumption of compliance by other Member States with European 
Union law and in particular with fundamental rights (para. 83). It would not be compatible 
with the aims of the Dublin II Regulation where the slightest infringement of Directives 
2003/9, 2004/83 or 2005/85 would be sufficient to prevent the transfer of an asylum seeker 
(para. 84). However, the Court did state that if there are substantial grounds for believing that 
there are systemic flaws in the asylum procedure and reception conditions for asylum 
applicants in the receiving Member State resulting in inhuman or degrading treatment, within 
the meaning of Article 4 of the Charter, the transfer would be incompatible with that 
provision (para. 86). Accordingly, the transfer to the Member State responsible is not allowed 
when the transferring Member State ‘cannot be unaware that systemic deficiencies in the 
asylum procedure and in the reception conditions of asylum seekers in that Member State 
amount to substantial grounds for believing that the asylum seeker would face a real risk of 
being subjected to inhuman or degrading treatment within the meaning of Article 4 of the 
Charter’ (paras. 94 and 106). 
 The presumption underlying the relevant legislation, that asylum seekers will be 
treated in accordance with fundamental rights, is rebuttable (para. 104). Apparently, the 
transferring Member State can become aware of fundamental rights violations in the receiving 
Member State by taking into account reports of NGO’s and international institutions (paras. 
90-92). If an asylum seeker cannot be transferred, the transferring Member State must 
examine whether another Member State can be identified as responsible for the examination 
of the asylum application. Otherwise, the transferring Member State must examine the 
application under Article 3(2) of the Dublin II Regulation (paras. 107-108). 
 As a final point, the Court underlined that the Charter ‘reaffirms the rights, freedoms 
and principles recognised in the Union and makes those rights more visible, but does not 
create new rights or principles’ (para. 119). Protocol (No 30) on the Lisbon Treaty on the 
application of the Charter of Fundamental Rights of the European Union to Poland and to the 
United Kingdom cannot be regarded as a general opt-out from the Charter for the United 
Kingdom and Poland.   
  
To be noted 
A few interesting elements need to be underlined in this case. As a first, the Court makes a 
distinction between theory and practice when it comes down to the functioning of the CEAS 
and the Dublin II Regulation. In theory, there is the assumption that all the participating 
States, whether Member States or third States, observe fundamental rights and that the 
Member States can have confidence in each other in that regard (para. 78). Practice, on the 
other hand, may be different. This appears from the situation in Greece, a Member State 
through which in 2010 almost 90% of the immigrants have entered the EU. Consequently, 
such a ‘border state’ is dealing with operational problems. This means that there is a 
substantial risk that an asylum seeker may not be treated in accordance with fundamental 
rights if transferred to a Member State such as Greece. The Court seems to imply that the 
Dublin system is ‘failing’ the border states who are currently carrying a disproportionate 
burden (paras. 81 and 87).  
 A second point is the Court’s reference to Strasbourg jurisprudence regarding the 
expulsion of asylum seekers in application of the Dublin II Regulation (para. 88). The Court, 
just as Advocate-General Trstenjak, referred to the case of M.S.S. v. Belgium and Greece 
(2011). There is an important difference between the Opinion of the Advocate-General and 
the judgment of the CJEU though. Whereas the Advocate-General has suggested that there is 
a duty to assume responsibility under Article 3(2) of the Regulation when one or more of the 
fundamental rights enshrined in the Charter may be violated (para. 116 of her Opinion in N.S.), 



the Court remains silent on this point. Thus, it is not clear whether the duty under the latter 
provision arises when fundamental rights other than the one in Article 4 of the Charter are 
violated.  
 Thirdly, it is interesting to note that the Court did not go into the protection of asylum 
seekers under the Charter and their protection under the ECHR. Therefore, the question 
whether Articles 1 (human dignity), 18 (right to asylum) and 47 (right to an effective remedy) 
of the Charter accord asylum seekers who are to be transferred to another Member State in 
accordance with Dublin II Regulation a wider scope of protection than Article 3 ECHR 
(prohibition of ill-treatment) remains unanswered.    

At last, it may be said that some definitions call for more elaboration. For instance, 
under which circumstances are there ‘systemic deficiencies in the asylum procedure and 
reception conditions for asylum applicants’ (para. 86)? When does the situation occur that a 
Member State cannot be unaware that systemic deficiencies in the asylum procedure and in 
the reception conditions of asylum seekers in the receiving Member State amount to 
substantial grounds for believing that the asylum seeker would face a real risk of being ill-
treated in the light of Article 4 of the Charter (para. 94)? 


